
Dismissals  

Topic 2 

 

Introduction 

 Employer can dismiss employees for 

 Misconduct 

 Incapacity  

 Business related (operational) reasons 

 Always follow fair procedures even in circumstances where there is a good reason for the 

dismissal 

 A dismissal may be fair or unfair depending on the circumstances 

 

What is a dismissal? 

 An employer has ended a job contract with or without notice 

 An employer did not renew a job contract as agreed, or offered to renew it on less 

favourable terms 

 An employer refuses to allow a worker to return to work after she took legal maternity leave 

 An employer, who has dismissed several workers for the same reason, but re-employs only 

some of them 

 A worker ended a job contract with or without notice, because the employer made working 

circumstances unbearable (also called a constructive dismissal); or 

 During the transfer of a business, the new employer makes working conditions less 

favourable than the old employer and employee resigns. 

 

Types of dismissals 

 Constructive dismissal:  

 The employer makes the working environment impossible for the employee to 

tolerate, which forces the employee to resign 

 Summarily dismissal:  

 An instant ‘on the spot’ dismissal without notice 

 

 



Automatically unfair dismissals 

 Exercising any of the rights given by the LRA or participating in proceedings in terms of the 

Act.  

 Taking part in lawful union activities  

 Taking part in a legal strike or other industrial action or protest action  

 Refusing to do the work of someone who was on strike  

 Being pregnant, or any reason related to pregnancy  

 Refusing to accept a change in working conditions 

 Reasons that are due to arbitrary discrimination e.g. age, race, religion etc (except that an 

employer may retire someone who has reached the normal or agreed retirement age, or if 

the reason is based on an inherent requirement of the job, for example being able to speak a 

certain language in order to do the job properly)  

 A reason related to a transfer following a merger of the company with another organisation  

 Where the employee is dismissed following a disclosure made by him in terms of the 

“Protected Disclosures Act” 

 

Fair dismissals 

 An employer can dismiss an employee for a fair reason (substantively fair) if the employer 

has followed a fair procedure (procedurally fair) 

 Three kinds of fair dismissals: 

 Misconduct 

 Incapacity 

 Operational reasons 

 

Misconduct 

 

 If an employee intentionally or carelessly breaks a rule at the workplace e.g. steals company 

goods 

 Dismissal for misconduct is the last resort when other measures to correct misconduct are 

pointless or have failed 

 Other penalties: 

 Suspension without pay 

 Verbal/Written warnings 

 Demotion 



 Transfer  

 Code of Good Practice – disciplinary code 

 

Factors to take into account 

 Each case should be judged on its own merits 

 Employee’s circumstances e.g. length of service, previous disciplinary record 

 Nature of the job 

 Circumstances of the case e.g. was the employee justifiably provoked to assault a colleague? 

 

Examples of serious misconduct 

 Gross dishonesty (for example, theft) 

 Deliberate damage to the property of the employer 

 Deliberate endangering of the safety of others 

 Physical assault of the employer, a fellow employee, client or customer 

 Gross insubordination (for example, swearing at a supervisor in front of other employees) 

 

Dismissal for misconduct only substantively fair if: 

 The worker broke a rule of conduct in the workplace  

 The rule was reasonable and necessary  

 The worker knew of the rule or should have known of the rule  

 The employer applied the rule consistently (there are not other workers who have been 

allowed to get away with this misconduct)  

 It is appropriate to dismiss the worker for this reason, rather than taking disciplinary action 

or imposing a lesser penalty such as a final warning 

 Corrective or progressive discipline must be used for misconduct. The aim of corrective 

discipline is to correct the worker and help him or her overcome the problem. Progressive 

discipline can get stronger every time the worker repeats the misconduct. 

 

Procedural fairness: 

 The employer must investigate the alleged misconduct. 

 The employer must inform the employee of the allegations in an understandable manner. 

 In the case of an employee that is a shop steward or a union office bearer the union must be 

consulted before an enquiry is commenced. 



 The employee must be allowed reasonable time to respond to the allegations. 

 The employee must be allowed to state their case. 

 The employee has the right to be assisted by a shop steward and have the right to call 

witnesses. 

 They have the right to see documents and cross-examine evidence against them. 

After the enquiry: 

 After the enquiry: 

 The employer must inform the employee of the decision – preferably in writing. 

 If the employee is dismissed the employer must state reasons, and inform the employee of 

the right to refer the dispute to the CCMA or other council.  If such a dispute is declared it 

must be referred to the relevant body within 30 days of the dismissal. 

 Records of disciplinary actions should be kept for each employee, including the nature of the 

misconduct, the disciplinary action, and the reasons for the action. 

 

Incapacity 

 

 A dismissal for incapacity can be for: 

 Poor work performance  

 Injury or ill health  

 When deciding whether a dismissal for incapacity was fair or not, the following must be 

considered: 

 Whether the worker failed to work to a required standard  

 Whether the worker was aware of the standard  

 Whether the worker was given a fair chance to meet the standard  

 Whether dismissal is the right punishment for failing to meet the standard 

 

Poor work performance – questions  

1. Is a performance standard in place? 

2. Was the employee aware of it? 

3. Is there proof of a failure to meet the standard? 

4. Is the under-performance serious? 

5. Has the employee been given proper evaluation, instruction, training, counselling, guidance 

and a “reasonable” period for improvement?  



6. Is dismissal an appropriate sanction in the circumstances or are there other reasonable 

options available, such as transfer, alternative employment at a lower grade and package, 

etc)? 

 

Dismissals for poor work performance will only be fair if the employer: 

 Has given the worker proper training, instructions, evaluation, guidance and advice  

 Assessed the worker's performance over a reasonable period of time  

 Investigated the reasons for continued poor performance  

 Investigated ways of solving the problem without resorting to dismissal  

 Gave the worker a chance to be heard before deciding to dismiss 

 

What to do before dismissal for poor performance: 

1. Set performance standards. 

2. Communicate those performance standards to your employees. 

3. Evaluate your employee’s performance (conduct evaluations regularly, perhaps half-yearly 

depending on the circumstances) 

4. Make sure you have given sufficient instruction on the tasks you require them to do and 

how you want it done. 

5. Provide the training the employee needs to perform. 

6. Provide guidance along the way on how to meet the standard, as the employee seeks to 

improve. 

7. Counsel your employee on his poor performance. Do this in a joint problem-solving way. 

Work with your employee to establish the reasons for his poor performance so that you can 

work with him on a plan of action designed to remedy the problems. 

8. Give your employee a fair opportunity (a reasonable period of time) to meet the required 

performance standard. What’s considered reasonable will depend on your particular 

circumstances. 

9. Only consider dismissal if you have exhausted reasonable ways of getting the employee to 

improve to the required standard. 

10. Give your employee an opportunity to make representations before you dismiss. 

 

Bad health or injury 

 Fair to dismiss if temporary incapacity will cause the employee to be away from work for a 

very long time 

 Employer first to investigate other possibilities to avoid this step 



 If incapacity is permanent try to find alternative work for the employee or adapt the work 

 Greater effort required if the injury occurred on duty 

 

Dismissal for ill health only fair if employer: 

 Investigated the degree and duration of the injury or incapacity  

 Considered ways of avoiding dismissal, for example getting a temporary worker until the sick 

worker is better  

 Tried to find alternative work for the worker to do  

 Tried to adapt the work so that the worker could still do it  

 Gave the worker a chance to be heard before deciding to dismiss 

 Employer should consider: 

 How badly ill or disabled the worker is (degree of incapacity) 

 For how long he or she is likely to remain ill or disabled (duration of incapacity),  

 As well as the reason for the incapacity 

 

Operational reasons – Retrenchments 

 

 An employer is allowed to retrench workers for 'operational requirements' based on the 

employer's 'economic, technological, structural needs'. For example: 

 The business is losing money (economic reason),  

 The employer is getting a machine to do work that workers did by hand before, or 

the new machines need different skills to operate them than the existing workers' 

skills (technological reasons), or  

 The employer is restructuring the business by combining two departments so he 

doesn't need two Heads of Departments anymore (structural reason). 

 Employees may only be dismissed for operational reasons after the employer has attempted 

to avoid such an event by reaching an agreement with representatives of the employees.   

 Individuals who are retrenched may refer a dispute to  

 the CCMA,  

 a relevant council or  

 the Labour Court.   

 In large scale retrenchments the CCMA may appoint a facilitator. 

 



Joint consensus-seeking process 

 Try to reach an agreement on the different issues, such as:  

 Whether retrenchment is justified and ways to avoid retrenchments  

 Ways to reduce the number of people retrenched  

 Ways to limit the harsh effects of retrenchment  

 The method and criteria for selecting workers to be retrenched: if there is no 

agreement, the employer must use fair and objective criteria  

 Severance pay: workers can negotiate for higher severance pay than the LRA 

prescribes (which is 1 week's pay for every year of service) 

 

Substantive fairness 

1. The dismissal was to give effect to a requirement based on the employer’s economic, 

technological or structural needs 

2. The dismissal was operationally justifiable on rational grounds 

3. There was proper consideration of alternatives 

4. Selection criteria was fair and objective 

5. Negotiations for severance pay 

 

Process for retrenchments 

 The employer must consult with the following: 

 Any person required as per terms of a collective agreement. 

 A Workplace forum 

 A registered trade union 

 Employees likely to be affected by the dismissals and/or their representatives 

 The employer is required to issue a written notice of intent to dismiss for operational 

reasons.  This notice should include: 

 Reasons for dismissal/retrenchment 

 Alternatives considered 

 Number of employees likely to be dismissed 

 Proposed method for selecting employees to be dismissed 

 Seniority 

 Conduct 



 Attendance 

 Efficiency, ability, skills, capacity, experience, attitude, productivity 

 Early retirement 

 When dismissals are likely to take effect 

 Severance pay proposed 

 Assistance offered by employer 

 Future re-employment opportunities 

 Number of employees employed by employer 

 Number of employees dismissed the last 12 months 

 


